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JUDGE LAWSON AND HIS CRITICS. 





Considerable criticism is going the 
rounds of some of the less pretentious rep- 
resentatives of the legal press concerning 
an address of Judge Jehn D. Lawson, Dean 
of the Law Department of Missouri Uni- 
versity. 

This address of Judge Lawson is one 
which he has delivered on several occasions 
in western cities and is a vigorous attack 
upon the technicalities of the law. Judge 
Lawson refers, as has’ the Central Law 
Journal, to instances where the word “the” 
omitted in an indictment has reversed ex- 
pensive trials in several states, and where 
the mis-spelling of a single word in a ver- 
dict has given occasion for reversal. 

The Law Register, of Chicago, criticis- 
ing, not so long ago, what it calls the “bad- 
taste” of the dean, evidences considerably 
worse than bad taste in the use of such in- 
temperate language as practically brands 
this great dean and lawyer as “ignorant and 
incompetent,” and. “not the proper person 
to guide young men in their legal studies.” 

We have not the pleasure of being ac- 
quainted with the editor of this, our very 
esteemed contemporary, but we are certain 
that his knowledge of the subject he is dis- 
cussing,1s evidenced by this editorial, is far 
from complete. 

In the first place, as we have said over 
and over again, strong, earnest criticism 
of defects in judicial decisions must come 
from competent representatives of the legal 
profession, and that we should not permit 
acknowledged faults in the administration 
of justice to remain uncorrected until the 
people are aroused by demagogic politicians 
to make political capital of them and thus 
destroy the confidence of the people in the 
judiciary. 

The lawyer is the one to criticise, and 
his criticism should be addressed to lawyers 








and he should be given a courteous hear- 
ing, 

Nor do we know from what source such 
criticism could 'more appropriately come 
than from the heads of our great law 
schools, who, in the calm Jight of the 
school room, can watch the conflict at a dis- 
tance and point the way out of error into 
the paths of sound law and justice. Nor 
is such a class of jurists embarrassed by 
the fact that the appellate courts, which 
they attempt to set right, may take um- 
brage at their interference and thus become 
prejudicial, unconsciously it may be, to 
matters of business in which they may be 
interested. For this reason it is difficult for 
lawyers in active practice to criticise the 
tendency of judicial decisions and largely 
look to the law publications and, we might 
also add, to the deans of the, great law 
schools, for that expression of their disap- 
proval which they themselves would not 
think proper to offer. 

Neither do Judge Lawson’s critics know 
that so highly is he regarded by the great 
body of the American Bar that he was 
made a member of the great commission, 
appointed by President Fred ‘W. Lehmann 
at the last meeting of the American Bar As- 
sociation, “to suggest remedies and formu- 
late proposed laws to prevent delay and un- 
necessary cost in litigation.” This commit- 
tee, we understand, has met and is prepared 
to submit some very drastic suggestions at 
the next meeting of the American Bar As- 
sociation, that will be calculated to make 
these critics wipe their eyes with aston- 
ishment. 

As a matter of fact, our archaic pro 
cedure and ridiculous methods of code con- 
struction are deserving all the sharp criti- 
cism they are calling forth from advanced 
thinkers at the bar who are earnestly labor- 
ing to bring in the day when the. science of 
law will not be content to lag one hundred 
years behind the onward march of civiliza- 
tion. 

In this connection we call the attention 
of Judge Lawson’s critics to the great ad- 
dress by Hon. Fred W. Lehmann, of St. 
Louis, President of the American Bar As- 
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sociation, on the subject of “Conservatism 
in Legal Procedure,” whose attacks therein 
on obsolete and ridiculous construction of 
code pleadings and procedure is, if any- 
thing, more pungent and severe than even 
those which Judge Lawson himself makes, 
and which Mr. Lehmann has declared, was 
to be the key-note of his administration as 
president of the American Bar Association. 

So long as courts will insist upon revers- 
ing expensive trials because of the omission 
of the word “the” in an indictment, or be- 
cause of the substitution of the word “‘in- 
stantly” for “then and there,” or because 
of the presence of the word “guity” in a 
verdict instead of the word “guilty,” and 
many other such grammatical and ortho- 
graphical errors of immaterial consequence, 
the finger of scorn and disapproval must 
be pointed at them until they realize that 
no longer do such courts reflect the opin- 
ion either of the people who elect them, or 
of the bar whose duty it is to assist them 
to avoid error. 








NOTES OF IMPORTANT DECISIONS. 





CRIMINAL LAW—CONVICTION OF SE- 
COND OFFENSE.—A Pennsylvania statute, 
making the sale of oleomargarine, when color- 
ed in imitation of butter, a misdemeanor, also 
makes as a distinct and substantive offense 
such by one who had previously so offended, the 
punishment for the former being fine or im- 
prisonment and for the latter fine and im- 
prisonment. See Com. v. McDermotte, 73 Atl. 
427. 

The Pennsylvania court, premising that the 
statute calls for a conviction of a prior offense 
as necessary proof in the establishing of the 
second offense, concludes that a conviction is 
without evidence to support it, where there 
was a verdict of guilty as to the first offense 
and a motion for new trial. yet undetermined. 
This case does not merely go to the effect 
that no verdict of guilty as for the second 
offense could be rendered while the motion for 
new trial remained undetermined, but it is 
held that in the interval of verdict and final 
disposition of the motion no offense can be 
prosecuted as a second offense, though the 
motion for new trial shall have been over- 
ruled and judgment finally entered on the 
verdict. The court says: “Nothing that he 





subsequently did, nor anything that was sub- 
sequently done in a prosecution then pending 
against him, could have made his simple sale 
of colored oleomargarine on a certain date 
the separate and distinct offense for which he 
was indicted. Unless at that time it had been 
judicially determined that he had _ sinned 
once before, he was not guilty of a second 
offense.” ; 

If this is so as to the pendency of a motion 
for new trial, why should it not be true as to 
the pendency of an appeal? And if this be 
true it would seem an easy matter for a statute 
as to second offenses to be practically eviscer- 
ated by motions for new trials and the taking 
of appeals. At least there arises a sort of inter- 
regnum as to such things, reminding us of the 
“twilight zone,” which Mr. Bryan says is non- 
existent between federal and state jurisdictions. 
At least it is to be hoped offenders more than 
once may not be allowed to claim they should 
not be convicted for first offenses during an 
“open season.” 





JUDGMENT BY CONFESSION—RULE AT 
COMMON LAW AND STATUTORY PROVI- 
SIONS.—The Supreme Court of Missouri 
lately had before it two or more _inter- 
esting questions arising upon the challenge 
of a judgment entered on a promissory note 
authorizing any attorney at law to appear for 
the maker in any court of record in Missouri, 
waive process, confess judgment, and waive 
all error in proceedings to judgment. First 
Nat. Bank v. White, 120 S. W. 36. 

To the petition in the cause an attorney at 
law filed an answer entering appearance of 
the maker, waiving issuance and service of 
process, admitting that “the matters and 
things stated in the petition herein are true 
and consents that judgment may be entered 
in favor of plaintiff against said defendant as 
prayed in the petition,” the petition and this 
paper being filed on same date. The circuit 
court, instead of entering a judgment by con- 
fession, recites that the defendant “consents 
that this cause may be taken up and heard,” 
and it “coming on to be heard, on the plead- 
ings and evidence,” etc., etc., “the court finds,” 
etc., etc., and upon such finding judgment was 
rendered for plaintiff in strict accordance with 
what was claimed by the petition. Defendant 
on the following day moved to set aside the 
judgment, which being overruled, he took his 
appeal. - ‘ 

Construing the power purported to be grant- 
ed as being one in which the utmost strict- 
ness is to be followed, the judgment rendered 
was held not to be supported by the authority 
conferred, as it was a judgment on a ‘trial 
had and not a judgment by confession. 
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We are in agreement with the Supreme 
Court as to strict construction of such a pow- 
er, but we disagree with its reasoning on this 
point in the case, though for other reasons the 
court gives later on in its decision for set- 
ting aside‘the judgment, we believe its conclu- 
sion was right. It seems to us clear, that the 
power, if valid at all, giving the more absolute 
right to confess judgment, embraced the right 
to waive process and consent to the cause 
being taken up and heard, and the record re- 
cital that this was done ought to be conclu- 
sive in the absence of any _ allegation of 
fraud or collusion. The only difference in 
what was done:and that provided by the 
pleading filed by the attorney for defendant 
to be done might be as to costs, i. e., the 
difference in entry of judgment by confession 
and where judgment is rendered upon a trial. 
The court seems to have lost sight of the 
power given to the attorney to waive all error 
in proceedings to judgment. 


But when the court comes to base its de- 
cision on the fact that Missouri statute spe- 
cifically provides how judgment by confession 
may be entered, the great particularity there- 
in required rightly authorized, it seems to us, 
the conclusion that it was against the legis- 
lative policy of Missouri that any authority 
should be vested in another whereby any judg- 
ment could be entered against anyone without 
his being previously apprized that that was 
to be done by a particular court at a particular 
time and for a fixed sum accrued at the time 
of the judgment’s rendition. 

There is elaborate discussion by the court 
as to judgment-on nil dicit, cognovit actionem 
and non sum informatus, upon warrant of 
attorney, as at common law, but we do not 
pursue that, nor the incidental observations of 
the court about a foreign judgment entered on 
such a warrant being entitled to protection 
under the faith and credit clause of the con- 
stitution, as was discussed in a dissenting 
opinion in Crim v. Crim, 162 Mo. 544, 63 S. W. 
489, 54 L. R. A. 502, 85 Am. St. Rep. 521 (case 
annotated), though the latter presents a most 
interesting question. Neither is it very ma- 
terial to notice the court’s general conclusion 
that such a warrant is contrary to public poli- 
cy as an agreement to oust the jurisdiction of 
courts, because we think that question ‘is fore- 


closed in Missouri in the way we have stated.. 


If we had to express ourselves we would be 
inclined to say, that, if by warrant of attorney 
as at common law, a defendant could place him- 
self in advance where the court had a plain 
duty to perform involving no judicial discre- 
tion, it could be compelled by mandamus to 
perform it. If we have the common law our 
judges ought not to be wiser than it. 





THE DUTY OF RAILROAD COMPA- 
NIES TO TRESPASSERS IS A 
NEGATIVE DUTY. 


The duty which a railroad company owes 
to trespassers, except that enjoined by 
statute, is a negative one. The several 
statutes of the several states with reference 
to the duties of the railroad company, by its 
agents, to trespassers will be found clearly 
marked out by the different legislative en- 
actments, so that the lawyer is left to ascer- 
tain the statutory duties from the several 
statutes of the several states. Where the 
statute is silent with reference to duties 
flowing from the company to the trespass- 
er, especially when the trespasser is one 
seeking to steal a ride upon the company’s 
trains, there are a few controlling decisions 
of the several courts which will serve the 
purpose of defining the liability of the rail- 
road company to this class of trespassers. 

In the class of cases where there is no 
statutory duty enjoined, the liability of the 
defendant to the plaintiff for his injury is 
not founded upon any duty or obligation 
imposed by law arising out of the relations 
of the parties. Where the duty of the com- 
pany arises from contracts or from relative 
situations in which the plaintiff and the de- 
fendant owe to each other corresponding 
duties, the plaintiff cannot be a trespasser. 
It must be conceded that a trespasser does 
not forfeit the inherent right imposed upon 
railroad companies and other persons to re- 
frain from wilfully and intentionally in- 
flicting an injury upon him. The violation 
of the above rule is usually punished by 
compelling the party violating this rule to 
respond to the plaintiff in damages for the 
private injuries inflicted. The plaintiff can 
gain no right when he enters the defendant 
company’s train as a trespasser, he having 
done so by a trespass. The company owes 
to the trespasser no duty, and is only liable 
when it willfully or intentionally inflicts 
upon him a private injury. 

A mere command given by the conduc- 
tor, which the trespasser is not bound to 
obey, and in the absence of force or over- 
powering intimidation, the defendant is not 
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justified in incurring the manifest hazard 
of attempting to alight from the train while 
the same is in rapid motion. Even though 
the plaintiff is approached by the agent of 
the company with club in hand, demanding 
fare, which he refuses to pay, and is or- 
dered off the train. 

The defendant therefore owes to the 
plaintiff no duty beyond refraining from 
acts willfully injurious to him, And it will 
be seen that under the statute of Illinois, 
and similar statutes in different stats, it isa 
misdemeanor to board moving trains or go 
upon trains without suitable arrangements 
being made for fare. 

It would be absurd to say that by mere- 
ly gaining a foot-hold upon a moving train 
he could impose a duty upon the railroad 
company either to permit him to ascend, or 
to stop the train for his convenience. The 
plaintiff would be guilty of contributory 
negligence in jumping from a train under 
those circumstances, and would not be en- 
titled to recover from the defendant.* 

Wo. H. Moore. 

Golconda, Ill. 


(1) I. Cc. R. R. Co. v. King, 179 Ill. 91; Bos- 
worth wv. Walker, 83 Fed. 58; C., R. I. & P. Ry. 
Co. v. Moran, 129 Ill. App. 38; Powell v. Erie R. 
Co., 70 N. J. Law, 290. 





LITTLE STORIES OF LAW AND 
LAWYERS. 





A woman's way of getting around 
trouble, especially her ability to answer a 
question without giving information, is well 
known, of course, to all, lawyers in particu- 
lar—particularly to the members of the bar 
that have had occasion to cross words with 
her on the stand. 

A woman with a well-developed sense of 
humor once foiled the persistent attempt of 
W. G. Chapin, later editor of The American 
Lawyer, to elicit information in supple- 
mentary proceedings. Mr. Chapin told the 
story himself—the story of the failure, sub- 
stantially as folloys, using his own words, 
viz.:. 

“T had been admitted to the bar, but a 
short time, and was a fair specimen of the 





average theory stuffed, practice wanting, 
law school graduate. How joyously were 
the commands of the managing clerk 
obeyed! Here was the looked-for oppor- 
tunity to demonstrate my ability in the no- 
ble art of searchingly examining a recalci- 
trant witness, a woman! 

“Of the two, I fancy, however, that it 
was the lady who was more self-possessed 
when the proceedings opened. She was a 
dressmaker, and had been sued for debt by 
a dry goods firm, The examination dragged 
its slow length along, revealing no assets, 
until finally came the omnium gatherum 
query asked as a finisher. 

“Have you any property of any kind or 
nature, real or personal or any right or ins 
terest in property that you have failed to 
mention ?” 

“Perhaps it was my tone she disliked. At 
any rate her eyes snapped. ‘Well, I’ve got 
what perhaps you wouldn’t call an interest ; 
but it’s almost as good. It’s an expectation. 
Must I answer ?’ 

““Tf you please,’ I was encouraged. 

“Well, you see, it’s this way. I’ve got 
two sisters, and both of ’em have married 
finely. Now, neither one of them begins to 
be as good looking as I am.’ 

“*Ves.’ She had me puzzled. 

* ‘Well, I really don’t see why I shouldn’t 
have the same show.’ 

“It is needless to say that there was no 
receiver appointed to administer this ‘as- 
set.’” 

Apropos, “women in the case,” as it were 
figuratively speaking, I here give the par- 
ticulars at length wherein the “‘court’s stu- 
pidity” was shown (?). And, to begin, the 
attorney for the plaintiff stood up and after 
looking at the women who were occupying 
all the available space—seats in the court- 
room—said, addressing the court: 

“If your honor please, I would politely 
suggest to the ladies present that the testi- 
mony which we are about to offer may be 
offensive to their ears. We shall have to 
indulge in some very plain speaking. I 
feel that it is my duty to,explain this be- 
fore we proceed, so that all those ladies who 
desire to avoid being shocked may retire 


now.” * 
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“he court will declare a recess of three 


' minutes,” replied the judge, “in order that 


ladies who desire to do so may leave the 
room.” 

There was silence for a few minutes. 
Not a woman showed a disposition to give 
up her seat; noting which, the judge spoke 
again: 

“Will counsel for the plaintiff please ex- 
plain again the nature of the testimony 
which is about to be introduced? It may be 
that the ladies in attendance have not quite 


understood the tenor of his previous re- 


marks.” 

“T feel,” the attorney said; “that it is due 
the ladies who are assembled here to say 
that we shall proceed immediately to the 
presentation of certain testimony of a sa- 
lacious nature. We regret the necessity of 
doing this, -but the defense has forced it 
upon us. The dark chapter which we are 
about to disclose is one that we had hoped 
might remain forever untouched. As I have 
previously said, it will be necessary to in- 
dulge in very plain speaking. I should not 
want my wife or my daughter to hear what 
is to be said, and I am sure that no lady can 
hear without being shocked and humiliated 
what it will be necessary for the witnesses 
to repeat. My client has begged for the 
privilege of retiring to an adjoining apart- 
ment while this part of the testimony is 
being brought out, but unfortunately it will 
be necessary for her to remain here to be 
consulted. I think the ladies’ must under- 
stand by this time what I mean.” 

“Ladies,” said the judge, “you have heard 
the gentleman’s explanation. You may re- 
tire now, as quickly and as quietly as pos- 
sible. We wish to get ahead with this 
case.” 

There was another brief period of silence. 
Then a woman with iron-gray hair and two 
chins for which she had absolutely no use, 
leaned forward in her seat and, gazing at 
the judge, opened her lips as if she intended 
to speak. Having failed to say anything, 
the court asked: 

“What is it, madame? Did you wish to. 
say something?” : 

“T only intended to ask what you sup- 





posed we’d come here for, in the first 
place ?” 

“Ladies, pardon the court’s stupidity. Let 
the trial proceed.” 

When John J. Barrett was new at the 
San Francisco bar two Chinamen. entered 
his office and retained him to help prose- 
cute “one velly bad man, Jim Hing.” Hav- 
ing locked the retainer in the safe, Mr. 
Barrett inquired what Jim Hing had done. 
However, the story, in its entirety, regard- 
ing the conversation at least, may be given 
as it appeared originally in the San Fran- 
cisco Call, viz.: 

“Him velly bad man,” the spokesman re- 
plied. “Jim Hing kill his wife. He live 
same alleyway ’closs the stleet. Me—my 
blother—both look out window ’closs al- 
leyway, see Jim Hing stabbee wife. She 
die light away. He lun. You hang Jim 
Hing?” 

“Certainly,” said Mr. Barrett. “But you 
must tell the police just what you saw.” +} 

“Jim Hing kill wife——” they began, 
when the lawyer interrupted. , 

“Yes, yes, I know; but when you first 
saw Jim was the knife up high or down 
low ?” ; 

“Hoong yeh goyamen zoon fah goon 
quuong gey yooka——” the Chinamen be- 
gan jabbering and singing at each other, 
when Mr. Barrett again interrupted: 

“Answer me truthfully. Stop consult- 
ing. Was the knife up high or down 
low ?” 

The elder Chinaman looked puzzled. 
Restraining the impulse to consult his 
brother again, he turned a guileless stare 
on Mr. Barrett. 

“Which you think best?” he replied. 

A story said to be characteristic, is told of 
a certain judge. It seems that when he con- 
vened court at one of the towns on “his 
circuit it was found that no pens, ink or 
paper had been provided, and, upon inquiry, 
it developed that no county funds were 
available for-this purpose. The judge ex- 
pressed hjmself somewhat forcibly, then 
drew some money from ‘his own pocket. 
He was about to hand this to the clerk 
when a visiting lawyer, a high-priced, im- 
ported article, brought on to defend a casé 
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of some importance, spoke up in an aside 
plainly audible over the room: 

“Well,” he remarked, with infinite con- 
tempt, “I’ve seen some pretty bad courts, 
but this—well, this is the limit!” 

The old judge flushed darkly. 

“You are fined $25 for contempt, sir! 
Hand the money to the clerk!” he said, and, 
when the pompous visitor had humbly com- 
plied, he continued: “Now, Mr. Clerk, go 
out and get what pens, ink and paper the 
“ourt may require, and, if there’s anything 
left over, you can give the gentleman his 
change.” 

Here’s a story giving evidence of proof 
of wrong-headedness: A miner in Scran- 
ton, Pa., was charged on suspicion of hav- 
ing set fire to a large hayrick, and the de- 
fense advanced by the lawyer was that he 
was not altogether responsible for his ac- 
tions.. One of the witnesses, a bluff miner, 
maintained that the suspected one was 
“wrong in the head.” Among the questions 
were the following: 

“Can you mention any occasion on which 
the prisoner behaved in a manner to war- 
rant that statement?” asked the prosecuting 
attorney. 

“Yes,” answered the witness. “I remem- 
ber when he once got half a dollar too much 
for his pay.’ 

“And ” the attorney interposed, as the 
witness hesitated. 

“And like a derned fool he took it back 
to the manager,” was the conclusion of the 
reply which convulsed the court. 

The late Judge Saunders of North Caro- 
lina was noted as an angler, but he had a 
poor memory as to the weight of the fish 
he had taken. On one occasion a friend, 
trying to entrap him, said: 

“Say, judge, what was the weight of that 
big catfish you caught the other day ?” 

The judge turned to his waiter and in- 





quired: 

“Bob, what did I say that catfish 
weighed ?” 

“What time ,yesterday, boss—in de 


mawnin’, at dinner or after suppah ?” 
The evidence had shown that the brick 
which a careless workman had dropped 





from a scaffolding twenty feet above the 
surface of the ground had fallen on a man’s 
shoulder and broken a bone, but the jury 
decided that the victim had no cause for 
action—the falling of the brick had no 
necessary connection with the accident. 

“Gentlemen,” said the judge, “I never 
heard of such a verdict. You utterly ig- 
nore the existence of the law of gravita- 
tion.” 

“That law, your honor, answered the 
foreman of the jury, “is so old that we de- 
cided not to consider it—it’s obsolete.” 

The young lawyer in this story to be re- 
lated was certainly, to say the least, promis- 
ing. He had waited many days for clients, 
and still they did not come. His bills were 
mounting higher and higher and, sad to 
say, some of his creditors were becoming 
impatient. At this very minute his tailor, 
whom he owed for his last winter’s over- 
coat, was sitting beside his desk, uttering 
all sorts of dire threats ; and, after the law- 
yer had assured him that he would pay 
when he could, the tailor retorted: 

“Well, that don’t satisfy me,” retorted 
the tailor. “What would happen, do you 
think, if I were to take this matter to the 
courts and sue you?” 

“You’d get judgment, of course,” said 
the young lawyer. 

“Then in your own opinion you haven’t a 
leg left to stand on,” insisted the tailor. 

“Not a leg,” insisted the briefless youth. 

“Very well, then, I shall proceed at once,” 
said the tailor, rising. 

“T certainly. advise you to,’ 
yer, with a gleam in his eye. 

“IT shall most certainly accept your ad- 
vice,” retorted the tailor, sarcastically. 

“Good,” said the lawyer. “What is the 
amount of your bill?” 

“Sixty-eight dollars and fifty cents,” said 
the tailor. 

“All right,” said the lawyer. “Hand over 
six fifty, please.” 

“Six fifty?” said the tailor. “What for?” 

“You have just consulted me in the mat- 
ter of a suit at law, and have stated that 
you accept my advice. My charge for that 
is $75, and the six fifty is the difference be- 


> 


said the law- 
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tween your bill and mine,” said the lawyer. 
“Tf I don’t hear from you by noon to-mor- 
row I shall put the matter in the hands of 
my attorneys. Good morning, sir.” 

And the tailor went our marveling much 
that so ingenious a young gentleman should 
be a member of the great army of the un- 
employed. 

A lawyer, who traveled extensively in 
Asia and Africa, gives this comical exam- 
ple of Oriental justice, of which he was an 
eye-witness: ; 

Four men, partners in business, bought 
some cotton bales. That the rats might not 
destroy the cotton, they purchased a cat. 
They agreed that each of the four should 
own a particular leg of the cat, and each 
adorned with beads and other ornaments 
the leg thus apportioned to him. The cat, 
by accident, injured one of its legs. The 
owner of that member wound about it a 
rag soaked in oil. The cat going too near 
the fire set the rag on fire, and, being in 
great pain, rushed in among the cotton 
bales, where she was accustomed to hunt 
rats. The cotton thereby took fire and was 
burned up. It was a total loss. The three 
other partners brought an action to recover 
the value of the cotton against the fourth 
partner, who owned that particular leg of 
the cat. The judge examined the case and 
decided thus: “The leg that had the oil rag 
on it was hurt; the cat could not use that 
leg; in fact, it held up that leg and ran 
with the other three legs. The three unhurt 
legs, therefore, carried the fire to the cot- 
ton, and are alone culpable. The injured 
leg is not to be blamed. The three part- 
ners who owned the three legs with which 


the cat ran to the cotton will pay the whole 


value of the bales to the partner who was 
the proprietor of the injured leg.” 

In conclusion, a certain prominent and 
excellent lawyer of Chicago, but one of the 
most unobstrusive of men, steals around 
noiselessly, with his hands meekly clasped 
on his breast and a seraphic smile. A bon- 
mot at his expense is told of the late Emory 
Storrs, a brilliant advocate and an exquisite 
wit. He went to the lawyer’s office and in- 
quired for him, but was informed that he 
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was out. “Oh, no; he isn't,” he replied. 
“T know that he is in.” “But I assure you, 
Mr. Storrs, he is not in.” “Now,” respond- 


ed Mr. Storrs, “I know better. He must 
be in. I am quite positive. He must be in,” 
he repeated, “it is so still in there!” 
ALBERT HERRON MOODRICKER. 
Wabash Ind. 








PUBLIC POLICY—DIVISION OF FEES 
BETWEEN LAYMAN AND LAWYER. 





HOLLAND v. SHEEHAN et al. 





Supreme Court of Minnesota, July 9, 190% 





A contract between a layman and a lawyer, 
by which the former undertakes and agrees, im 
consideration of a division of the fees received 
by the latter, to hunt up and bring to the attor- 
ney persons having causes of action against 
railroad companies for personal injuries, is com- 
trary to public policy and void. 


BROWN, J.: On the 30th of November, 
1906, plaintiff and defendant entered into the 
following contract in writing, namely: 

“This agreement, made and entered inte 
this 30th day of November, 1906, by and be 
tween T. G. Sheehan and Henry Holland, 
witnesseth: It is hereby agreed by and 
between each of the parties above named, 
respectively, that in reference to all claims 
and cases handled by suit or settlement by 
the said T. D. Sheehan and Henry Holland, 
from the date of this instrument, that the 
proceeds of all litigation, either by settlement 
or suit, shall be divided equally, one-half, 
between the said parties to this said agree 
ment. It is also further agreed all expenses, 
including said Holland’s expenses on the road, 
and all the expenses that may be incurred 
by office, and legitimate expenses necessary 
to carrying on the said business, shall be 
shared equally by and between the said par- 
ties, and that the expenses shall first be de 
ducted from all the settlements made in the 
carrying on of said business. 

“[signed] T. D. Sheehan, 

“Henry Holland.” 

The agreement, as illuminated by the evi 
dence, discloses the following facts: Plaim 
tiff is a layman, following, so far as involved 
in this case, the occupation of discovering 
persons who had received personal injury at 
the hands of railroad companies and othera, 
and inducing them to intrust their claims for 
compensation to him and his associate, Shee 
han, for suit, adjustment and settlement, upom 
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the basis of a division of the amounts re- 
ceived from the railroad or person liable. 
Sheehan is an attorney and counselor at law, 
practicing in the city of St. Paul, and the 
terms of the contract required of him the 
prosecution of all claims brought in by plain- 
tiff upon the agreement that each should share 
equally in the profits resulting from litigated 
or settled cases. When clients were brought 
in, Sheehan made an independent contract 
with them, specifying the terms of his em- 
ployment and the proportion ef the recovery 
to be allotted to him for his services, usually 
from one-fourth to one-half. Plaintiff, by the 
agreement, was to assist in the preparation 
of the cases for trial, in looking up evidence 
and other necessary details, though, not be- 
ing an admitted attorney, he was not required 
or expected to take part in the court proceed- 
ings. A large number of persons with griev- 
ances against railroad companies were dis- 
covered by plaintiff, and, acting under the 
agreement, he conducted them to the office 
of the defendant, who thereafter managed 
‘their cases with success, collecting and re- 
ceiving large surns of money as compensation 
fer their injuries, dividing with plaintiff the 
‘compensation received for his services. Fin- 
ally, however, defendant repudiated the con- 
tract and declined further to be bound by it, 
"and plaintiff brought this action for an ac- 
counting respecting moneys received by de- 
fendant prior to the repudiation. The trial 
‘court found the facts substantially as here 
‘outlined, held that the contract was illegal 
and void, and directed judgment for defend- 
ant. Plaintiff appealed from an order denying 
a new tricl. 

The only question presented is whether the 
court below rightly held the contract void 
and unenforceable. The findings of the trial 
court are all sustained by the evidence. II- 
legality vitiates contracts of every description, 
‘and the courts decline to enforce them. II- 
‘legality, within the rule, includes agreements 
in. violation of some prohibitive statute, in 
violation of the express rules of the common 
law, or contrary to public policy. The se- 
cond and third are so closely related as to be 
in particular instances indistinguishable; for 
the common law, and public policy, other than 
that evidenced by statutory enactments, are 
often inseparably blended together. Parson 
v. Trask, 66 Am. Dec. 506, note. Formerly 
‘a distinction was made in determining the 
question whether contracts were illegal be- 
tween acts mala prohibita and those mala in 
se; but the old rule no longer obtains. Either, 
under all modern authorities, nullifies the 
contract. Gibbs v. Consolidated Gas Co., 130 
U. S. 396, 9 Sup. Ct. 553, 32 L. Ed. 979; Swan- 
ger v. Mayberry, 59 Cal. 91. Contracts mala 





in se include those of an immoral nature, in- 
iquities in themselves, and those opposed to 
sound public policy; and where both parties 
are in pari delicto, neither as a general rule 
will be accorded relief by a court of justice. 
The exceptions to the rule are well défined. 
9 Cyc. 551, and cases. The term “public poli- 
cy,” as applied to this subject, is comprehen- 
sive, and covers a wide range, whether evi- 
denced by the trend of legislation, judicial 
decisions, or the principles of the common 
law. It embraces all acts or contracts which 
“tend clearly to injure the public health, 
the public morals, confidence in the purity 
of the administration of the law, or to under- 
mine that sense of security for individual 
rights, whether of personal liberty or private 
property, which every citizen has the right to 
feel.” Goodyear v. Brown, 155 Pa. 514, 26 
Atl. 665, 20 L. R. A. 838, 35 Am. St. Rep. 903. 

The contract in the case at bar is one be- 
tween an attorney and a layman, and without 
stopping to consider whether expressly pro- 
hibited by statute, either as to the attorney 
or the layman, we take up the question wheth- 
er it is void as against public policy. That 
it is we entertain no serious doubt. That 
conduct by a layman in stirring up litigation, 
searching out persons who have received some 
injury to their person or property, and in- 
ducing them to intrust their cause to the so- 
licitor, or an attorney of his selection, on a 
contingent fee besis, tends to disturb confi- 
dence in the administration of justice and 
to undermine that sense of security for indi- 
vidual rights which every citizen has the 
right to feel, and is as obnoxious to sound 
public sentiment as when champerty was a 
crime at common law, is too obvious to re- 
quire extended discussion. As remarked by 
Judge Mitchell in Gammons v. Johnson, 76 
Minn. 81, 78 N. W. 1035: “The general pur- 
pose of the lew against champerty and main- 
tenance and barratry was to prevent officious 
intermeddlers from stirring up strife and 
contention by vexatious or speculative litiga- 
tion, which would disturb the peace of society, 
lead to corrupt practices, and prevent the 
remedial process of the law. All contracts 
or practices which necessarily and manifest- 
ly tend to produce these results ought still 
to be held void on the grounds of public poli- 
cy.” It becomes all the more odious when 
participated in by a lawyer and a layman; the 
latter agreeing to “find the cases” and the 
former’ to conduct them through the courts. 
In such cases both are equally guilty, and 
neither should be permitted, in a court of 
justice, successfully to assert alleged rights 
accruing from the iniquitous agreement. 
Huber v. Johnson, 68 Minn. 76, 70 N. W. 806, 
64 Am. St. Rep. 456; Gammons vy. Johnson, 
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69 Minn. 488, 72 N. W. 563; Gammons v. 
Gulbranson, 78 Minn. 21, 80 N. W. 779. 

The precise situation has been presented to 
other courts of the country with different re- 
sults; but the weight of reason and principle 
sustains our view. In Meguire v. Corwine, 
101 U. S. 108, 25 L. Ed. 899, it appeared that 
defendant, in consideration that plaintiff 
would procure his appointment to prosecute 
certain cases, and in consideration, also, of 
plaintiff's assistance in the litigation, agreed 
to pay plaintiff one-half of what te should 
receive for services rendered in the litigation. 
The court held the contract contrary to public 
policy and void, and though plaintiff fully 
performed his part of the agreement, and 
the defendant received something like $30,000 
for his services, refused to require him to 
account. The case is directly in point. In 
389, 60 L. R. A. 429, 108 Am. St. Rep. 643, 2 
389, 60 L. R. A. 429,108 Am. St. Rep. 643, 2 
Am. & Eng. Ann. Cas. 834, the Nebraska Su- 
preme Court held that a contract between an 
attorney and a layman by which the latter 
agreed to procure the employment of the for- 
mer by third persons for the prosecution of 
suits in the courts, and also to assist in look- 
ing up the necessary evidence, in considera- 
tion of a share in the attorney’s fees, was 
against public policy and void. In the course 
of the opinion the court referred to the state 
statutes, and therefrom declared that it was 
the plain policy of the Legislature to ex- 
clude all persons not licensed attorneys from 
directly or indirectly practicing in any of the 
courts of the state, and that’ for one not an 
attorney to attempt to break into the practice 
by a silent partnership with an attorney was 
a violation of the policy of the law. The 
same may be said of our own statutes on 
the subject of admission to the bar. Sections 
2279, 2280, Rev. Laws 1905. A similar con- 
clusion was announced by the California Su- 
preme Court in Alpers v. Hunt, 86 Cal. 78, 
24 Pac. 846, 9 L. R. A. 483, 21 Am. St. Rep. 17. 
The Supreme Court of New York in numerous 
cases has so declared the law of that state, 
though the Court of Appeals took the oppo- 
site view in Irwin v. Curie, 171 N. Y. 409, 64 
N. E. 161, 58 L. R. A. 830. For Supreme 
Court citations see note to Langdon v. Con- 
lin, 2 Am. & Eng. Ann. Cas. 836. The Court 
of Appeals held such a contract valid, and 
placed the ruling upon the ground that the 
parties were not in pari delicto; that, though 
a violation of the law on the part of the at- 
torney, as to the layman the contract was 
valid and enforceable. The court, it seems 
to us, overlooked the important fact that the 
layman was bound to know the statutory pro- 
hibition against the attorney and those re- 
stricting the right to practice law to those 





duly licensed to do so. Guilty intent is not 
necessary, in order that both parties be in 
pari delicto. 9 Cyc 569. And it seems clear 
that, where two persons conspire together to 
do an act forbidden by law to one of them, 
the doing of it by joint agreement is a viola- 
tion of the law as to both. The Colorado and 
Illinois courts seem also to have adopted the 
rule laid down by the New York Court of Ap- 
peals (Dunne v. Herrick, 37 Ill. App. 180; 
Vocke v. Peters, 58 Ill. App. 338; Casserleigh 
v. Wood, 14 Colo. App. 265, 59 Pac. 1024), 
though in both states the participation in 
such a contract would be objectionable, un- 
der their statutes, so far as concerns the 
attorney, and in New York an attorney was 
disbarred for entering into a similar agree- 
ment (In re Clark, 184 N. Y. 222, 77 N. E. 1). 
The case of Brown v. Bigne, 21 Or. 260, 28 Pac. 
11, 14 L. R. A. 745, 28 Am. St. Rep. 752, in- - 
volved a contract between laymen by which 
plaintiff advanced money to assist defendant 
in conducting certain litigation of his own, and 
is not in point. The Missourt court, in Keler- 
her v. Henderson, 203 Mo. 498, 101 S. W, 1083, 
sustained a contract similar to that in the 
case at bar, though at the same time holding 
the contract with the client procured by the 
layman champertous and void. The two po- 
sitions are inconsistent. The layman who 
procured the client and induced the champer- 
tous contract with the attorney was equally 
culpable with the attorney. The rule of the 
Supreme Courts of the United States and of 
California and Nebraska is in line with the 
policy adopted by this court in the Huber 
Cases, supra, and seems to us more in har- 
mony with consistent legal principles than the 
position of the other courts cited. 

The intermeddler, the fomenter of litigation, 
has always been obnoxious, and he has re- 
ceived scant treatment at the hands of the 
law. The business of bureauing personal in- 
jury litigation by a layman under an agree- 
ment with an attorney to share in the profits 
is too clearly at variance with and in violation 
of sound morals and the general policy of the 
administration of justice to receive our sanc- 
tion or approval. Such is the contract sought 
to be enforced in this case, and we hold it 
contrary to public policy and void. 

Order affirmed. 


Note—Barratrous Contracts Distinguished 
from Champerty—The principal case ought to 
be right or the practice of law be deemed as 
possessing an inherent potentiality for evil more 
than sufficient to justify all the aspersions that 
have been cast upon it. And the only objec- 
tion that occurs to us regarding the principal 
case is that it does not plant itself squarely upon 
the ground that the parties to the contract were 
not regarded as common barratrous. We do not. 
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have to debate about barratry being against the 
policy of the law nor whether or not a common 
barrator is a criminal offender, and indictable. 


The courts have seemed to confuse the matter 
somewhat with maintenance and champerty, Thus 
the principal case is led to misconstrue the Mis- 
souri case of Kelerher v. Henderson, supra. 
There was no question of barratry considered in 
that. The contract was held not to be cham- 
pertous. It did not appear that the layman was 
to hunt up suits for the lawyer. The former 
did agree to put certain bonds and coupons in his 
possession as trustee in the hands of the lawyer 
and agree to pay half of the proper and neces- 
sary expense of the lawyer in the prosecution 
of suits thereon. And this was held not cham- 
pertous because the court said: “There are many 
necessary and proper expenses an attorney may 
contract to pay in connection with the prosecution 
of a law suit,” and the contract, if valid, could 
not be vitiated by the lawyer agreeing with the 
client to pay the costs. 


We also agree that the case of Alpers v. Hunt, 
86 Cal. 78, 24 Pac. 846, 9 L. R. A. 483, 2 Am. St. 
Rep. 17, is correct for a stronger reason than 
that given, viz: that the layman thus “vicariously 
and not openly in his own name” became a legal 
practitioner. The fundamental reason is that the 
contract is barratrous. The case of Langdon v. 
Conlin, supra, is also correct, but it was wrong, 
too, in its mincing kind of speech of the same 
tenor as that in the Alpers case. The nature of 
the contract created a sort of conspiracy, making 
lawyer and layman principals in barratry, for 
which both ought to have been indicted and the 
lawyer disbarred. The case of Gammons v. Gul- 
branson, supra, draws the distinction between 
champerty and barratry, which the courts should 
apply as if it were applying a lash. Thus in 
the case Gammons vy. Johnson, supra, it was 
ruled that the making of a bargain by an at- 
torney with his client, which is void for cham- 
perty, does not prevent him from recovering rea- 
sonable compensation for services qn a quantum 
meruit, but this attorney not being satisfied with 
half a loaf, participated in what was known in 
Minnesota as the “Hubert Scheme,” for round- 
ing up claims against a railroad company and 
sued one of his clients with whom the railroad 
made a settlement. In that state of the case he 


was not allowed to recover anything at all, as_ 


the scheme was an illegal one, 


Just as the principal case, as it seems to us, 
misapprehended the Missouri case of Kelerher 
v. Henderson, so also it appears to have mis- 
apprehended that of Irwin vy. Currie, decided by 
New York Court of Appeals. This case premis- 
ing that the common law relating to champerty 
and maintenance (nothing being said as to bar- 
ratry) was not in force in New. York held 
that a statute forbidding an attorney from 
promising anything of value to another as 
an inducement to placing in his hands or that 
of another a claim or demand for suit, did not 
prevent a broker making an agreement with an 
attorney, with the knowledge and assent of the 
broker's customers to appear for them upon con- 
tingent fees of fifty per cent with this to be di- 
vided between the broker and the attorney, and 
recovering his part thereof. The prohibition of 
the statute being against attorneys and being 
merely matum prohibiium, the two were held not 





to be in pais delicto, There is nothing here that 
smacks of stirring up law suits. There is a 
practical averrment that the owners of claims 
severally desired their demands to be sued upon 
and each made the broker his agent to procure 
the services of the attorney in each case. The 
New York court does not at all commit itself 
to any such contract as in the principal case, as 
a basis for a claim by either party thereto against 
the other. Indeed, if the remedy invoked in 
the New York case had been denied, the statute 
would be a dead letter, as generally the attorney 
collecting the claim would pay the other party if 
he saw fit. It was intended as a law against 
such practice, but the attorney invoked it as a 
shield, 


Cases are scarce on this subject, though it is 
greatly suspected that contracts of this evil nature 
are very numerous and our principal purpose in 
annotation is to express our view, that there is 
probably no authority really opposed to the prin- 
cipal case. If the contract were denounced in 
all the cases as it was regarded in the Gulbranson 
case, this misapprehension would disappear. The 
concluding sentences in the principal case tend 
in the right direction, but a spade ought to be 
called a spade, even more emphatically. Both 
these parties were common barrators, a designa- 
tion somewhat superseded in modern days by 
“ambulance chasers.” But the somnolent con- 
science of such practitioners might possibly be 
better awakened by good technical common law 
language than by evanescent slang. For a time- 
ly reference to such practices, see Robbins on 
American Advocacy. Sec. 165. 








JETSAM AND FLOTSAM. 





A NEW YORK COURT DRAWS THE COLOR 
LINE. 





The Appellate Division of the Supreme Court 
of New York has lately rendered a decision by 
a majority of the court holding that a negro 
was not entitled to the same damages as a 
white man, for false imprisonment. The case 
meant was the case of Griffin v. Brady, Griffin, 
who was a porter in a Pullman car, claimed to 
have been maliciously arrested by Brady, and 
was placed in jail. When the case was investi- 
gated by the magistrate, he was discharged. 
He sued Brady for ten thousand dollars, 

The jury awarded Griffin $2,500, whereupon 
Justice Dugro told Griffin’s lawyers that he 
would set the verdict aside unless their client 
would consent to a reduction of the amount of 
damages to $300. When the negro’s counsel 
refused, Justice Dugro replied that no such 
verdict would ever stand in any court for the 
plaintiff. Referring to Griffin he added: 

“He was a porter and while he is just as good 
as the President of the United States, and if 
he is imprisoned wrongfully he should be paid 
for it, it would be a bad argument to say that 
he is just as good in many senses. He would 
not be hurt just as much if put in prison as 
every other than would be. That depends on 
a man’s standing, what his circumstances are, 
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and, if he is a colored man, the fact that he is 
a colored man is to be considered. In one 
sense a colored man is just as good as a white 
man, for the law says he is, but he has not the 
Same amount of injury under all circumstances 
that a white man would have. Maybe in a col- 
ored community down South, where the white 
man was held in great disfavor, he might be 
more injured, but after all that is not this sort 
of a community. In this sort of a community 
I dare say the amount of evil that would flow 
to the colored man from a charge like this would 
not be as great as it probably would be to a 
white man.” 


Justice Dugro added that he was confident 
that the porter would have been delighted to 
take $2,500 for the arrest and lying in jail for 
two hours, but that he had kept his job and that 
it was not shown that his employers had lost 
confidence in him because of the arrest. 


Presiding Justice Patterson and Justice Clark 
of the Supreme Court dissented from the de- 
cision of the majority of the court. 


We wonder if the learned judges quoted the 
case of Bodrengam v. Arcedekne, which was 
reported in Year Book 30 and 31, Edw. I, page 
106, decided in the year 1302, because we 
imagine that the court would have to have gone 
that far back for authority to sustain this re- 
markable decision. Justice Brumpton in this 
ancient case said: “That a buffet given to a 
knight or noble was as bad as a wound given to 
one of the rabbie,” but we imagined the world 
had advanced a little since that time and that 
the law knew no man’s color whén he was im- 
pleaded in the coufts. We must confess that 
personally we are inclined to think that the 
opinion of the majority of the court was right 
and that in fixing damages the station of a man 
in life should be the guide in the ascertainment, 
but we do not think that the law books have 
always sustained this in questions where ex- 
emplary damages are allowed. Of course, this 
was purely a question of exemplary damages. 
Having sustained the right to minor damages, 
which, of course, was clearly proven in this 
case, then under our jurisdiction the jury would 
have had a right to fix them at such rate as 
they saw fit, subject, of course, to the review by 
the court in case the amount of damages indi- 
cated that the jury was influenced by improper 
motives. 


There is another side, however, to this case 
which the-learned justices do not seem to have 
considered. The injury to a man for false im- 
prisonment might be far greater in the case of 
an humble man working for a daily wage than 
in the case of a millionaire. The fact that the 
former had once been in prison, although inno- 


cent, might cause him to have great trouble in. 


securing a position such as a porter upon a 
Pullman ear, or in any of the minor positions 
where his character was his main asset. The 
injury, therefore for false imprisonment to a 
porter on a Pullman car, even though he was 
colored, might be far greater than to a Vander- 
bilt or a Rockefeller. We are exceedingly glad 
that this decision came from a court of justice 
north of the Potomac. Had it occurred in a 
southern state we can imagine the agony of 
mind that it would have cost the New York 
Evening Post and a few other journals of that 
character. We do not believe that in our Court 
of Appeals the court would have listened for 
one moment to an argument based upon the 
color of the suitor before it.—Va. Law Register. 





NEW COPYRIGHT LAW MAKES MANY 
CHANGES. 


On July 1 a new copyright law went into ef- 
fect in the United States under title of “An act 
to amend and consolidate the acts respecting 
copyright.” It isn’t a little thing, either. There 
are 8,500 words of it in statutory verbiage, 
divided into 64 sections, many of which are in- 
terlarded with the italicized “provided,” which 
lends such ominousness to many people who 
have been fuddled at odd times in their lives 
merely by looking into a volume of revised 
statutes, 

However, the merest tyro at law and lega 
phraseology, looking into this new law and legal 
copyright, may discover that with the one ex- 
ception of a photograph the copyright fees 
have been doubled on him—raised arbitrarily 
from 50 cents to a $1 coin or bill of legal ten- 
der. Also it is observable instantly that the 
old fees for the assignment of a copyright have 
increased materially. 

However, there are several more things on 
the list that may be copyrighted and in the 
event of renewal of an expired copyright, the 
terms are much more liberal. Further, any 
outraged possessor of a copyright which has 
been infringed and who proves his damages, 
may be allowed a reasonable attorney’s fee. 
The right of injunction also may be sought by 
the complainant and the writ is enforceable by 
proceedings in contempt, or otherwise. 

In its radical, departures from the old law, 
the invention of the phonograph and automatic 
musical machine has brought about most mark- 
ed changes. As defining the right of a person 
granted a copyright on matter capable of me- 
chanical reproduction, the statute specifies that 
he has -the privilege “to make or procure the 
making of any transcription or record thereof, 
by or from which, in whole or in part, it may 
in any manner or by any method be exhibited, 
performed, represented, produced, or reproduc- 
ed, and to exhibit, perform, represent, produce, 
or reproduce it in any manner or by any meth- 
od whatsoever.” 

Those things that are open to copyright un- 
der the new law are listed in detail as follows: 


Books, including composite and _  cyclopedic 
works, directories, gazetteers and other com- 
pilations. Periodicals, including newspapers. 


Lectures, sermons, addresses, prepared for oral 
delivery. Dramatic or dramtico-musical com- 
positions. Maps. Works of Art; models or 
designs for works of art. Reproductions of 
works of art. Drawings or plastic works of 
a scientific or technical character. Photographs. 
Prints and pictorial illustrations. 

Under this heading all matter possible of 
copyright save the photograph requires the 
payment of $1 copyright fees. The life of the 
copyright is 28 years, but where under the old 
law it might be renewed for 14 yéars, provided 
application were made within six months before 
its expiration, now it may be renewed for 28 
years if the notice be given 12 months prior to 
the expiration of this first term. 

In the above list the first five specifications, 
inclusive of maps, must bear the word “copy- 
right” or the abbreviation “Copr.,” accompanied 
by the name of the copyright proprietor; “and 
if the work be a printed literary, musical or 
dramatic work, the notice sha]l include also 
the year in which the copyright was secured by 
publication.” 

In the remaining subdivisions of the list, the 
notice may consist of the capital “C,” surround- 
ed with a circle, accompanied by only the in- 
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itials, monogram, mark or symbol of the copy- 
right proprietor. “Provided, that on some ac- 
cessible portion of such copies, or the margin, 
back, permanent base, or pedestal, or of the 
substance on which such copies shall be mount- 
ed, his name shall appear.” 

It might be noted by the person seeking caopy- 
right protection, that the notifying word is 
“copyright” in the text of the law; not “copy- 
righted,” as so often used in the past. Under 
the old law the phraseology was: “Entered ac- 
cording to act of Congress, in the year . by 
, in the office of the Librarian of Congress, 
at Washington.” This was required upon every 
copyright article, regardless of what it was. 

As to the amount of damages, exclusive of 
penalty, an exception is made of the newspaper 
which may reproduce a copyright photograph. 
In such case the damage shall not be assessed 
greater than $200 nor less than $50. In any 
other case of infringement, the damages shall 
not exceed -$5,000 nor be less than $250, the 
sums in no case to be regarded as a penalty. 
For infringement of copyright of a painting, 
statue, or sculpture, $10 damages may be as- 
sessed for every infringing copy found in pos- 
session or sold by the infringer, agent, or em- 
ployes. In case of a lecture. sermon or address, 
$50 for every delivery. In the case of dra- 
matic, musical, choral, or orchestral perform- 
ance, $100 for the first performance, and $50 for 
each subsequent rendition; for other musical 
compositions, $10 for each performance. In case 
of infringements in all other copyright matter, 
$1 for every infringing copy, made, sold, or 
found in possession of the defendant. 











“THE NECESSITY OF IDEALISM IN TEACH- 
ING LAW.” ° 

Professor Samuel Williston, of Harvard Uni- 
versity Law School, in an address before Amer- 
ican Bar Association in 1908, upon the above 
Subject, spoke. in conclusion, as follows: 

“It is now commonly agreed, perhaps, that a 
teacher of law should devote nearly all, if not 
quite all, of his time to the work of teaching. 
The obvious reason for this is that to do his 
work properly it must be his essential interest. 
I would go further, and for a different reason, 
advocate the view that a considerable fraction 
of the teachers in a law school should be men 
who never have had much to do with practice. 
From such men our best legal thinkers will 
largely come. I do not believe it wise to have 
a teaching force solely composed of such 
men, but I believe the evil of this extreme 
would be less than the evil of a faculty wholly 
composed of confirmed practitioners. Exact 
representation of existing law can better be 
spared than sound general principle. 

Though Shakespeare may have put the matter 
a little too strongly when he said: 


“‘No profit grows where is no pleasure ta’en; 
In brief, sir, study what you must affect,’ 


at least it is true, and this truth may serve as 
my closing argument, that no teacher and no 
teaching can be really successful which does 
not arouse the interest and enthusiasm of stu- 
dents. But the enthusiasm of young men can 
be secured at no less a price than something 
worthy of enthusiasm.’ Unless there is both an 
intellectual and a moral appeal in teaching, 
the best powers of the student will not be 
roused. The law as it is may, by the very fact 
that it is, excite the student to learn it-as a 
means of bread and butter, but in so far as the 





law as it is is not the law as it ought to be, 
the call of bread and butter will be all that 
draws the young. Most of us cannot, like Black- 
stone, find a reason for the perfection of every 
existing rule, so that the burning of female 
murderers, instead of hanging them, becomes 
right because of the decency due to the sex, 
and the allowance of ten days for appearance 
after the return day of a writ becomes logical, 
because it is beneath the dignity of a free man 
te do anything exactly when he is told to do 
it. 

“Unless the intellectual ideal of consistency 
and coherency of legal principles and the moral 
ideals of justice animate the teacher, his own 
reasons for devotion to his profession are less 
powerful than they should be, and his chance 
of inspiring his pupils correspondingly dim!n- 
ished. The great law teacher must be much be- 
sides an idealist, but that I believe he must 
always be.” 
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MISSOURI DIGEST. VOLS. 12 AND 13. 

These two volumes are a complete digest 
of the decisions of the Supreme and two Courts 
of Appeals of Missouri, including parts of 
volumes 183 and 184, of the first named court, 
down to 212 complete, and parts of volumes 213 
and 214,’ and from part of volume 106 to a 
part of volume 133 of Missouri Appeal Reports, 
as these cases are also shown in volume 83 to 
112, inclusive, of the Southwestern Reporter. 
This brings Missouri Digest down to November, 
1908. But additional features are to be noticed, 
for there are annotations to Century Digest, 
Cye, the L. R. A. and the Trinity of American 
Decisions, American Reports and American 
State Reports. And besides this there is a 
table of cases and what is an exceedingly un- 
usual and important thing there is found in 
vol. 13 a table of constitutions and statutes 
construed in Missouri decisions, including not 
only those of Missouri, but of the United States 
and other states, all brought down in Missouri 
decisions to November, 1908. This last feature 
ought itself to make the possession of these 
volumes an absolute necessity to every Missouri 
lawyer and far from a negligible advantage to 
attorneys of other jurisdictions. The volumes 
are in buckram published by West Publishing 
Company, St. Paul, Minnesota. 


CYCLOPEDIA OF LAW AND PROCEDURE 
VOL. 32. 

The great treatise is rapidly nearing com- 
pletion. Vol. 32 covers subjects of law run- 
ning alphabetically from Principal and Surety 
to Quo Warranto. To our mind the most valu- 
able contribution to this volume is the article 
by Mr. Joseph W. Magrath on the subject of 
Public Lands. No more exhaustive discussion 
of this important subject has appeared in 
print. Mr. Magrath’s treatment covers néarly 
500 pages of text and note which in ordinary 
law book size of page and type would approxi- 
mate nearly 900 pages. Thus this article becomes 
in fact an imposing treatise. Lawyers interested 
in the law concerning government lands and 
their disposal will find this article of incalcul- 
able value. We also call attention to the article 
on Principal and Surety. by Hon. Frank H. 
Childs, late lecturer on Suretyship and Guaranty 














YIIM 


Vol. 69 


CENTRAL LAW JOURNAL. 121 








in the Chicago-Kent College of Law, which cov- 
ers about 300 pages. Also the article of Hon. 
Edom R. Sutherland, Professor at Law Univer- 
sity of Michigan, on the subject of Process, 
which treatment covers about 350 pages. Also, 
a very good article of 50 pages on the subject 
of Quo Warranto by Arba H. Waterman, Dean 
of the John Marshall Law School. 

Printed in one volume of 147 pages, bound in 
law buckram and published by the American 
Law Book Company, New York. 





AMERICAN BANKRUPTCY REPORTS DIGEST 
VOL. 2. 

This Digest covers volumes 15 to 20 inclusive 
and its compilers are Melvin T. Bender and Har- 
old J. Hinman of the Albany, N. Y. Bar, who 
were also such of Vol. 1 of same reports. The 
period covered is three years, 1906 to 1908 inclu- 
sive. 

These editors claim many improvements over 
the initial volume in. grouping and classifying 
the various subjects and stating the points de- 
cided. 

This Digest contains a table of the sections 
of the Bankruptcy Act of 1898 with references 
to volumes and page of reports where the sec- 
tions are construed and considered and the 
Same kind of table with respect to General 
Orders. 

These seem very practical features indeed 
and ought to embrace the general usefulness 
of a digest to the reports to which the Digest 
relates. 

This Digest is in one volume, bound in buck- 
ram and is published by Matthew Bender & Co., 
Albany, N. Y. 








BOOKS RECEIVED. 





A Digest of the Bankruptcy Decisions Under 
the National Bankruptcy Act of 1898, Reported 
in the American Bankruptcy Reports, Vols. 15 
to 20 inclusive (1906-1909), and of the Notes 
Therein Contained, with a Table of the Cases 
Digested, an? a Table of Sections of the Act of 
1898, and of the General Orders, Construed in, 
or Considered in, or Affected by, such Cases. 
By Melvin T. Bender and Harold J. Hinman, 
of the Albany, N. Y., Bar. Volume 2. Albany, 
N. Y. Matthew Bender & Company. 1909. Re- 
view will follow. 





A Digest of the Decisions of the Courts of 
Missouri, Compiled Under the American Di- 
gest Classification Scheme, with Annotations 
to the Century Digest, the Cyclopedia of Law 
and Procedure, the Lawyers’ Reports Annotated, 
the American Decisions, the American Repérts, 
and the American State Reports, and a Table 
of Cases Digested, and a Table of Statutes 
Construed. By Members of the Editorial Staff 
of the American Digest System. Volumes 12 
an? 13. St. Paul, Mnn. West Publishing Co. 
1909. Review will follow. 





The Mechanics’ and Materialmen’s Lien Laws 
of the Southeastern States, including Alabama, 
Florida, Georgia, Kentucky, Mississippi, North 
Carolina, South Carolina, Tennessee and Vir- 
ginia, with the Act of Congress of 1905. Com- 
piled and Annotated with Abstracts of the De- 





cisions of the State and Federal Courts. By 
Henry A. Alexander, of the Atlanta Bar. At- 
lanta, Ga. Southeastern Publishing Company. 
1909. Review will follow. 





An Elementary Treatise on the Common Law, 
for the Use of Students. By Henry T. Terry. 
Second Edition, Revised. Published by the 
Maruzen-Kabushiki-Kaisha. Tokio. Review 
will follow. 





The American State Reports, Containing the 
Cases of General Value and Authority Subse- 
quent to those Contained in the “American De- 
cisions” and the “American Reports,” Decided 
in the Courts of Last Resort of the Several 
States. Selected, Reported, and Annotated by 
A. C. Freeman. Volume 125. San Francisco. 
Bancroft-Whitney Company, Law Publishers 
and Law Booksellers. 1909. Review will fol- 
low. 





Handbook of the Law of Persons and Domes- 
tic Relations. By Walter C. Tiffany. Second 
Edition. By Roger W. Cooley, Author of 
“Briefs on the Law of Insurance,” Instructor 
in the St. Paul College of Law and Special Lec- 
turer in Legal Bibliography. St. Paul, Minn. 
West Publishing Company. 1909. Review will 
follow. , 








HUMOR OF THE JLAW. 





Mrs. Jack Gardner of Boston has taken up 
the Audubon Society’s war against the Merry 
Widow hat. 

“This hat is the worst omnivorous creation 
that the milliners have yet given us,” she said 
at a recent dinner. “The number of things 
required to trim the hat is frightening. Its 
appetite, in fact, reminds me of a police court 
episode. 

“A detective was testifying in the case of a 
woman shoplifter whom he had arrested in her 
bedroom. 

“‘And, your Honor,’ he said, ‘when I told her 
the charge, she turned her back to me and 
swallowed a purse, six suits of silk underwear, 
a silver candlestick, a chafing dish and’— 

“‘Rubbish! are you crazy? the magistrate 
interrupted. 

“*Execuse me. What I mean to say your 
Honor’, explained the detective, ‘is that she 
swallowed the pawn  tickets.’’’—Washington 
Star. 





Mr. F. Philander Towersby, a most excellent 
citizen, though not noted for lavish prodigality, 
received recently a consignment of very rare 
Tokayer Ausbruch. He sent one bottle of the 
delicious wine to Justice Fordyce of the Supreme 
Court, who happens to be one of the most 
eminent connoisseurs in America, and with the 
bottle sent a note asking his Honor’s opinion 
of the vintage. 

Mr. Towersby received next day this reply: 

“My dear sir:—I beg to thank you for the 
confidence you repose in my judgment as shown 
by asking for my opinion. But inasmuch as I 
am a lawyer, many years of training and ex- 
perience make it impossible for me to give an 
opinion on anything but a case.” 
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2. Adverse Possession—Notice.—Deed from 


widow purporting to convey the undivided one- 
half interest of minor children the community 
property held to give notice of title to the 
grantee.—Coe v. Sloan, Idaho, 100 Pac. 354. 

2. Aliena—Naturalization.—Naturalization is 
a national right and privilege, rather than a 
state right; Congress having exclusive power to 
provide therefor.—Gardina v. Board of Regis- 
trars of Jefferson County, Ala., 48 So. 788. 

3. Naturalization.—A certified copy of an 
alleged record of the Court of Appeals showing 
the naturalization of “Miles O'Sullivan” held 
inadmissible to correct the court record show- 
ing the naturalization of “Mike O’Sullivan.”— 
In re O'Sullivan, Mo., 117 S. W. 651. 

4. Appeal and Error—Judgment of Appellate 
Court.—Generally the judgment of a reviewing 
court should be one of affirmance or reversal, 
whether the judgment of the lower court be 
brought up by certiorari or by writ of error.— 
Town of Montclair v. Amend, N. J., 72 Atl. 360. 

5. Nonsuit.—Though plaintiff, when rest- 
ing, failed to offer proof sufficient to go to the 
jury, the denial of a nonsuit will not be dis- 
turbed if the omission is thereafter supplied.— 
Crosby v. Portland Ry. Co., Or., 100 Pac. 300. 

6. Presumption Where All Evidence Not 
Shown.—Where the record does not contain all 
the evidence, it will be presumed on appeal from 
a judgment for plaintiff that the allegations of 
the complaint were sustained by the evidence.— 
Board of Directors of St. Francis Levee Dist. v. 
Powell, Ark., 117 S. W. 753. 














7.—Question Not Raised.—That the law of 
another state under which defendant insurance 
company was incorporated, does not authorize 
the issuance of a life certificate payable to a 
debtor as security, cannot be first raised in the 
reviewing court without pleading or proof on 
the subject in the trial court.—Ancient Order 
of the Pyramids vy. Dixon, Colo., 100 Pac. 427. 

8. Record Proper.—An error appearing on 
the face of the record in allowing compound in- 
terest where plaintiff only asked for interest 
held reviewable on appeal, although objection 
was not made in the court below.—Pullis v. 
Somerville, Mo., 117 S. W. 736. 

9. Stipulation as to Case Made.—Parties to 
the record cannot by stipulation not approved 
by the court or judge extend the time for mak- 
ing and serving a case-made.—Bettis v. Cargile, 
Okl., 100 Pac. 436. 

10. Theory of Trial.—The court reviewing 
a case on the facts will not consider the in- 
sufficiency of the complaint, which will be treat- 
ed as amended if necessary to conform to the 
facts.—Gay v. Frost, Wash., 100 Pac. 334. 

11. Withdrawal of Assignments of Error. 
—Where appellant files an additional brief, 
withdrawing all assignments of error, the judg- 
ment will be affirmed.—Montgomery Traction 
Co. v. Park, Ala., 48 So. 812. 

12. Attachment—Suit on Bond.—aA petition, 
in an action on an attachment bond conditioned 
as required by Rev. St. 1899, Sec. 372 (Ann. St. 
1906, p. 482), which fails to aver the nonpay- 
ment of damages sustained, is demurrable.— 
State v. Reynolds, Mo., 117 S. W. 653. 

13. Banks and Banking—Bills and Notes.— 
It is not necessary in an action on a note to 
aver an express promise of defendant to pay. 
—Bick v. Yates, Mo., 117 S. W. 650. 

14. Debtor and Creditor—A_ transaction 
between a bank and a depositor arising from 
a check on the deposit is a debit and credit ac- 
count.—Lieber v. Fourth Nat. Bank, Mo., 117 
S. W. 672. 


15. Estoppel.—In action by receiver of a 
bank on a note given to the bank, held, that 
the makers were estopped to set up want of 
consideration.—People’s Bank of California v. 
Stroud, Pa., 72 Atl. 341. 

16. Benefit Societies—Estoppel.—An insur- 
ance order after issuing a life certificate pay- 
able to a debtor of insured as security and re- 
ceiving the benefit of the completed contract, 
cannot plead, in defense to an action thereon, 
that it had no authority to issue the certificate 
to said debtor.—Ancient Order of the Pyramids 
v. Dixon, Colo., 100 Pac. 427. 

a7. Cancellation ef Instruments—Evidence. 
—As against persons in possession under a deed, 
the witnesses to which are dead, and which 
has been undisputed. for upwards of fifteen 
years, the grantor’s widow and son, suing to 
cancel the title on the ground that her signature 
was forged must sustain their case by the most 
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undoubted proof.—Blomquest v. Gardner, Miss., 
48 So. 724. : 

18. Carriers—Derailment.—In an action by 
a passenger for injuries by the derailment of 
the train, a persumption of negligence held to 
arise from such derailment.—Arkansas Midland 
R. Co. v. Rambo, Ark., 117 S. W. 784. 

19. Limitation of Common Law Liability. 
—A stipulation in a contract held to operate 
as a limitation on the common-law liability of 
the carrier, and to be valid it must be sup- 
ported by a consideration.—Libby v. St. Louis, 
I. M. & S. Ry. Co., Mo., 117 S. W. 659. 

20. Measure of Damages.—A petition in. an 
action for negligent delay and rough handling 
of a shipment of live stock, held not demur- 
rable for incorrectly stating the measure of 
damages.—St. Louis Southwestern Ry. Co. of 
Texas y. Allen, Tex., 117 S. W. 923. 

21. Presumption of Negligence Rebutted.— 
The presumption of negligence cast upon a 
carrier in a personal injury action ceases where 
it shows that it exercised all ordinary care.— 
Seaboard Air Line Ry. Co. v. Thompson, Fla., 
48 So. 750. 

22. Commerce—Constructive Delivery.—A 
constructive delivery of goods by a carrier to 
the buyer can be effected only by agreement 
whereby the former agrees to hold for the lat- 
ter for some other purpose than that of car- 














riage.—State v. Intoxicating Liquors, Me., 72 
Atl. 331. , 
23. Compromise and Settlement—Presump- 


tion.—A strong presumption arises that a gen- 
eral settlement of disputed accounts embraces 
all existing differences.—Burrows vy. Williams, 
Wash., 100 Pac. 340. 

24. Contracts—Pleading.—“Not guilty” and 
“never indebted” held not proper pleas in an 
action on express contract.—Thomas v. Wald- 
en Fla., 48 So. 746. 

25. Rescission.—One seeking to rescind a 
contract for fraud must place, or offer, if pos- 
sible, to place, the other party in the same 
position he was in before the contract.—Central 
Life Assur. Society of United States v. Mulford, 
Colo., 100 Pac. 423. 

26. Special Contract.—ActioOn on _ spécial 
contract for services held not changed to ac- 
tion on a quantum meruit by an allegation of 
value.—O’Niell vy. Guyther, La., 48 So. 759. 

27. Corporations—Corporate Action..—The 
verbal assent of a majority of the individual 
directors of a corporation, given separately can- 
not be recognized as having the effect of a 
resolution adopted by them.—Jeanerette Rice 
& Milling Co. v. Durocher, La. 48 So. 780. 

28. Unpaid Part of Subscription.—The bal- 
ance due on unpaid stock subscriptions is a 
fund for the satisfaction of the corporate debts. 
—Herf & Frerichs Chemical Co. v. Brewster, 
Tex., 117 S. W. 880. ; 

29. Costs—Attorney’s Fee.—An attorney who 














acts for himself is not as a general rule en- 
titled to a counsel fee against hig adversary.— 
Ordinary -y. Connolly, N. J., 72 Atl. 363. 

30. Covenants—Costs in Defending Title.— 
The grantee, in an action for breach of coven- 
ant, held entitled to recover costs and necessary 
expenses, including reasonable attorney’s fees, 
incurred in a bona fide defense or assertion of 
his title—Beach y. Nordman, Ark. 117 S. W. 
785. 

31. Failure to Record Conveyance.—That 
grantee has failed to record his deed, and 
thereby lost title to a subsequent grantee of 
grantor, is no defense against grantor’s wrong- 
ful act in subsequently conveying the p*emises. 
—Madden vy. Caldwell Land Co., Idaho, 100 Pac. 
358. 

32. Criminal Evidence—Confession.—A con- 
fession of guilt to officers or when under arrest 
held inadmissible, unless it is clearly shown 
that it was voluntarily made after defendant 
had been advised of his rights—Daniels v. 
State, Fla.. 48 So. 747. 

33. ‘Witnesses.—The state on redirect ex- 
amination of a physician testifying as to the 
sanity of accused relying on insanity, held en- 
titled to show that the physician’s compensa- 
tion was suggested by counsel for the state 
and was unconditional.—Tubb vy. State, Tex., 
117 S. W. 858. 

34. Criminal Law—Accomplice.—Whether the 
independent evidence required to render an ac- 
complice’s testimony admissible tends to es- 
tablish accused’s guilt so as to authorize the 
admission of the accomplice’s testimony is for 
the court.—Quong Yu v. Territory, Ariz., 109 
Pac. 462. 

35.——Refutation for Chastity—Under Pen. 
Code 1895, art. 751, the refusal in a prosecution 
for slander of a female of a charge that, if the 
general reputation of prosecutrix for chastity 
was bad, the jury should acquit, held error.— 
Dobbs vy. State, Tex., 117 S. W. 799. 

36. Damages—Builder’s Contract.—The meas- 
ure of damages for breach of a builder’s con- 
tract is the cost of completing the building less 
the contract price.—Franxs vy. Harkness, Tex., 
117 S. W. 913. 

37. Double Damages.—To allow compenga- 
tion for mental and physical suffering, past 
and future, and also for diminished capacity to 
labor and earn money in the future, is not an 
allowance of double damages.—Lyon v. Bed- 
good, Tex., 117 S. W. 897. 

38. Medical Attendances.—A person injur- 
ed cannot recover for expenses incurred for 
medical attendance, hospital bills, nursing, ‘etc. 
before payment.—Nelson v. Western Steam Nav. 
Co., Wash., 100 Pac. 325. . 

39. Deeds—Destroyed Record.—Where the 
original deed in a vendor's chain of title has 
been destroyed in a fire which destroyed the 
county weords, the defect in the title is cured 
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by a quitclaim executed by his grantor and 
wife.—Lang v. Murphy, Mo.. 117 S. W. 665. 


40. Divorce—Desertion.—A reasonable cause 
which will justify one spouse in abandoning 
conduct as could be 
divorce.—Craig v. 


the other must be such 
made the foundation for 
Craig, Ark., 117 S. W. 765. 


41. Suit . Money to Wife.—Where a hus- 
band sued for divorce files a cross-complaint 
it is proper to allow the wife attorney fees as 

"COL ‘M ‘S LIT “NAV ‘Breip “A Syeip— ured 
suit money in her defense to the cross-com- 





42. Equity—Jurisdiction—Equity held to 
have no jurisdiction of a bill to enforce collec- 
tion of tolls in arrears; they being collectable 
in an action at law.—Pittsburg & W. E. Ry. 
Co. v. Point Bridge Co., Pa., 72 Atl. 348. 


43. Evidence—Experts.—An expert on all 
questions bearing on the health and physical 
condition of a person need not be duly licensed 
to practice medicine.—Crosby vy. Portland Ry. 
Co., Or., 100 Pac. 300. 

44. Judicial Notice.—Neither the trial court 
nor the court on appeal can take judicial no- 
tice’ of the existence of streets in municipali- 
ties:—Vonkey v. City of St. Louis, Mo., 117 8. 
W. 733. 

45. Ordinary Care.—Evidence that the 
equipment used by defendant is in general use 
among reasonably prudent persons engaged in 
the same business is admissible on the question 
of ordinary care.—Lyon v. Bedgood, Tex., 117 
S. W. 897. 

46. Parol Testimony.—The rule excluding 
parol evidence of the contents of a written in- 
strument held not to apply where the writing 
is merely collateral to the issue.—Johnson Vv. 
Union Pac. R. Co., Utah, 100 Pac. 390. 

47. Province of Jury.—The jury have no 
right to arbitrarily reject the evidence of an 
unimpeached witness against whom there is no 
discrediting fact or circumstance.—Grand Fra- 
ternity v. Melton, Tex. ,117 S. W. 788. 

48. Receipt.—A receipt, signed by an agent 
of the consignee of goods by his mark, ac- 
knowledging receipt of the case, held valid.— 

















Louisville & N. R. Ce. v. Price, Ala. 48 So. 
814. 
49. Witnesses.—Where, notwithstanding the 





direct evidence of a witness made a prima 
facie case his cross-examination showed that 
he had made many errors, the court was not 
bound to believe him or to rely upon his 
statements.—King County v. Whittlesey, Wash., 
100 Pac. 320. 

50. Executorg and Administrators—Necessity 
of Administration.—There being, no debts of 
decedent, a parent, as heir of a deceased minor 
son, may maintain claim and delivery for the 
son’s property wrongfully detained, without ad- 
ministration of the son’s estate.—Graves v. 
Davenport, Colo., 100 Pac. 429. 


§1. Fraud—oOpinion and Fact.—Representa- 





tions by a life insurance agent as to the amount 
of future commissions plaintiff might expect to 
earn under his contract were merely expres- 
sions of opinion, and not actionable.—Central 
Life Assur. Society of United States v. Mulford, 
Colo., 100 Pac. 423. 


52. Fraudulent Conveyances—Pledge.—A pig- 
norative contract in form of a sale to secure 
advances perfected by delivery held enforceable 
against creditors of the owner and a receiver.— 


Thompson v. Southern Sawmill Co., La., 48 So. 
769. 
53. Preferences.—In the anvsence of any 





statutory provision in relation thereto, there is 
nothing illegal in the act of a debtor in prefer- 
ring one creditor over another.—Faweett’s As- 
signee v. Mitchell, Finch & Co., Ky., 117 S. W. 
956. 


54. Homestead.—The intent to return, which 
will prevent a removal from a homestead from 
constituting an abandonment, must continue 
during the entire absence.—Lynch v. McGown, 
Tex., 117 S. W. 884. 


55. Homicide—Appeal and _ Error.—Where 
the evidence sustains a conviction of murder as 
to one only of three defendants, the conviction 
as to Such defendant may be affirmed, and as to 
the others reversed.—Daniels v. State, Fla., 48 
So. 747. 

56. Evidence.—To render defendant guilty 
of homicide, it may be sufficient if the blow 
given by him, or his wrongful act, contributed 








to the death.—Huckabee vy. State, Ala., 48 So. 
796. 

57.——Premeditation.—Premeditation, as an 
element of murder in the first degree, means 


entertainment by the mind of a design to kill. 
—State v. Mangano, N. J., 72 Atl. 366. 

58.——Prosecution for Murder.—On a prosecu- 
tion for murder, where the defense was self- 
defense, held proper not to permit defendant to 
show particular fights and quarrels between 
deceased and third persons.—State v. Churchill, 
Wash., 100 Pac. 309. 

59. Variance.—Under an indictment charg- 
ing defendant with having killed deceased “by 
cutting him with a knife,” he cannot be convict- 
ed by proof that he shot deceased, or threw 
him against a barbed wire fence, cutting him.— 
Huckabee vy. State, Ala., 48 So. 796. 

60. Improvements—Claim for in Ejectment. 
—Notice of a title adversely held is incom- 
patible with the good faith required of an occu- 
pant to sustain his claim for improvements, re- 
gardless of his opinion concerning the validity 
of such title-——Richmond v. Ashcraft, Mo., 117 
S. W. 689. 

61. Indictment and _ Information—Statute 
Limitations.—Where the misdemeanor included 
in a felony is barred by limitations, though the 
felony is not. held, a conviction thereof under 
an indictment for the felony cannot be sustain- 
ed.—Letcher v. State, Ala., 48 So. 805. 

62. Interest—Mingling Funds.—Where mon- 
ey was given defendant for investment and he 
deposits it with his own money and checks 
against it as his own money he is liable for 
interest thereon.—Pullis v. Somerville, Mo., 117 
Ss. W. 736. 

63. Judgment—Fraud in Proourement.—Frauq 
justifying setting aside a judgment or decree, 
is fraud extrinsic or collateral to the matter on 
which the judgment or decree was rendered.— 
French v. Raymond, Vt., 72 Atl. 324. 

64. Jurisdiction.—The statutory 








require- 














YiIM 


Vol. 69 


CENTRAL LAW JOURNAL. 125 








ments as to citation must be followed, in order 
to give jurisdiction over the person, so as to 
support a default judgment.—Latham Co. v. J. 
M. Radford Grocery Co., Tex., 117 S. W. 909. 


65. Record of.—Under the rule that the 
findings of a court do not constitute a judg- 
ment, and that a statement that a judgment 
was rendered cannot supply the place of the 
judgment itself, a copy of a record held not to 
show the rendition of a judgment.—McKnight 
v. Ballif, Colo., 100 Pac. 433. 


66. Jury—Equity Suit—In an equity suit, 
it is discretionary with the trial court to im- 
panel a jury and submit issues of fact to them. 
—Central Life Assur. Society of United States 
v. Mulford, Colo., 100 Pac. 423. 


67. Landlord and Tenant—Division of Crop. 
—Where a person engaged with a land-owner 
to make a crop on the land, the owner to fur- 
nish the land, team. feed for team, and farm- 
ing implements, and the other to furnish the 
labor, the crop to be divided, held, that the re- 
lation of employer and employee was created, 
under Code 1907, Sec. 4743.—Adams vy. State, 
Ala., 48 So. 795. 


68. Duty to Repair.—The obligation to re- 
pair does not depend on employment of compe- 
tent workmen; and, in an, action for rent of 
premises abandoned for alleged failure to re- 
pair, it was not error to refuse a charge con- 
veying the idea that plaintiff would do his duty 
if he employed such workmen.—Central City 
Loan & Investment Co. v. Vincent, Tex., 117 S. 
W. 912. 


69. Liabilities of Tenants Inter Sese.—A 
tenant on an upper room held liable for in- 
juries to the goods of a tenant below.—Burkett 
& Barnes v. Dillon, Tex., 117 S. W. 977. 











70. Licenses—Barber—Mechanical Pursuit.— 
The trade of a barber is a “mechanical pursuit,” 
within Const. art. 8, sec. 1, exempting persons 
engaged in mechanical pursuits from an occu- 
pation tax; and hence Acts 30th Leg. 1907, p. 
273. c. 141, imposing a license tax on barbers, 
is invalid.—Jackson v. State, Tex., 117 S. W. 
818. 


71. Master and Servant—Contributory Negli- 
gence.—The duty of an employee to use ordi- 
nary care to prevent injury to himself and oth- 
ers held a continuous duty, and not suspended 
because of the master’s negligence.—Stone v. 
Union Pac. R. Co., Utah, 100 Pac. 362. 

72. Evidence of Negligence—Whether a 
railway company was negligent in the regula- 
tion of its trains running over the same tracks 
in opposite directions, held not determinable by 
a mere comparison of its methods with those 
employed by other railways.—Stone v. Union 
Pac. R. Co., Utah, 100 Pac. 362. 


73. Intermission in Performance of Duties. 
—Employee taking his turn at resting while 
other employees worked held engaged in per- 
formance of duty as if working.—Pittsburg Vit- 
rified Pav. & Bldg. Brick Co. v. Fisher, Kan., 100 
Pac. 507. 

74.——Safe Appliances.—The fact that an 
equipment used by defendant was such as is in 
general use among reasonably- prudent persons 
engaged in the same business is not conclusive 
that defendant exercised ordinary care.—Lyon 
v. Bedgood, Tex., 117 S. W. 897. 


75.——Vice-Principal.—The mate in charge of 
the loading of a vessel is a vice principal, and 
not a fellow servant, of a seaman injured by 
the mate’s negligence.—Nelson v. Western 
Steam Nav. Co., Wash., 100 Pac. 325. 














76. Mortgages—Deed Subject to—A purchaser 
of incumbered land, subject to the lien of a 
trust deed executed by the vendor to secure a 
creditor who discharges the creditor’s claim, 
does so for his own benefit, and not for the 
benefit or at the request of the vendor.—Weston 
v. Livezey, Colo., 100 Pac. 404. 

77. Municipal Corporations—Corporate Duty. 
—A city in removing refuse from its streets 
and depositing it upon its dumping ground 
held engaged in corporate duty, and liable for 
a nuisance thereby created.—City of Coleman v. 
Price, Tex., 117 S. W. 905. 

78. Defects in Street.—A person traveling 
on horseback and leading mules is under no 
duty to look ahead all the time to avoid de- 
fects in a city street.—City Council of Montgom- 
ery v. Bradley & Edwards, Ala., 48 So. 809. 

79. Notice.—Where the unsafe condition of 
a street was occasioned by the freezing at night 
of the snow thereon, the city was not Hable 
for injuries to a pedestrian, about noon the fol-:, 
lowing day, by slipping on the sidewalk.—Von- 
key, v City of St. Louis. Mo., 117 S. W. 733. 

80. Negligence—Lures to Children.—An open 
unguarded flume on defendant’s land held not 
such an appliance attractive to children as 
would render defendant liable for the death of 
a child therein.—Salladay v. Old Dominion Cop- 
per Mining & Smelting Co., Ariz., 100 Pac. 441. 

81. Willfulness.—Willfulness or wanton- 
ness, as applied in case of injury to person 
with reference to the performance of the duty 
arising where the peril of the person injured is 
known, held to mean a direct intent to inflict 
injury, or some act or omission with knowl- 
edge of probably resulting injury.—Anniston 
Electric & Gas Co. v. Rosen, Ala., 48 So. 798. 

82. New Trial—Newly Discovered Evidence. 
—It was not error to refuse a‘ new trial for 
newly discovered evidence where the witness 
filed a counter affidavit in which he denied the 
statements in the moving party’s affidavit.— 
Bank of Bisbee v. Graf, Ariz., 100 Pac. 452. 

83. Nuisance—Injunction.—Relief by injunc- 
tion against a nuisance will not be withheld 
merely because the financial interests sought 
to be protected are small in comparison with 
those sought to be restrained.—Arizona Copper 
Co. v. Gillespie, Ariz., 100 Pac. 465. 

84. Partition—Title.—Where, in partition, it 
appears that complainants have no title, the 
bill "should be dismissed, though complainants 
may have an equitable interest.—Williams v. 
City of St. Petersburg, Fla., 48 So. 754. 

85. Partnership—Individual Transactiens.— 
In an action by partners for commissions, pay- 
ments made to one of the partners in his in- 
dividual capacity and on another transaction 
held not available in reduction of the claim.— 
Lenander v. Graves, Colo., 100 Pac. 403. 

86. Intent of Parties.—Partnership is to 
be determined from the intent of the parties 
as disclosed by the whole contract.—Mingus Vv. 
Bank of Ethel, Mo., 117 S. W. 683. 

87. Notice of Dissolution.—Plaintiff held 
entitled to actual notice of succession df a cor- 
poration to the business of a firm, in order to 
relieve a firm and its retiring members from 
Mability for the corporation’s engagements.— 
Overlock v. Hazzard, Ariz., 100 Pac. 447. 

88. Pleading—Counts.|—Plaintiff may set out 
in one count the right to recover on a contract, 
and in another tke claim for money had and re- 
ceived, though both are founded on the same 
transaction.—Van Arsdale-Osborne Brokerage 
Co. v. Foster, Kan., 100 Pac. 480. 
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8y. Plea in Bar.—Where the defect relied 
on is latent in the case and does not appear on 
the face of the proceedings, a plea in bar in 
the answer raising the defect by special plea 
does not waive the question of plaintiff’s right 
to proceed.—Wicecarver vy. Mercantile Town 
Mut. Ins. Co., Mo., 117 S. W. 698. 

90. Recoupment.—If a defendant has been 
damaged by plaintiff’s breach of a contract in 
suit, a plea of recoupment is the procedure by 
which defendant may bring the matter before 
the court and have his damages considered.— 
Theo. Poull & Co. v. Foy-Hays Const. Co., Ala., 
48 So. 785. 

91. Principal and Agent—Burden of Proof.— 
A mortgagor paying the principal to an agent 
of the mortgagee, in the absence of the note 
and mortgage, has the burden of showing that 
the agent had authority to receive the princi- 
pal.—Campbell v. Gowanhs, Utah, 100 Pac. 397. 

92. Disclosure of Principal.—Where the 
principal is disclosed, and the agent is known 
to be acting as such, the latter cannot be made 
personally liable, unless he agrees to be so.— 
Blount v. Tomlinson, Fla., 48 So. 751. 

93. Power to Sell Not Power to Pledge.— 
An agent, empowered by the owner to sell, has 
no authority to pledge the property for his 
own debt.—Morsch y. Lessig, Colo., 100 Pac. 
431. 

94. Principal and Surety—Strict Construction. 
—The rule that in actions on bonds a strict 
construction is to be indulged in, in favor of 
the obligors, is enforced only in favor of sure- 
ties, and has no application where the action 
was dismissed as to the surety and prosecuted 
against the principal alone.—Akin v. Rice, Mo., 
117 S. W. 655. 

95. Public Lands—Interest of Partnership. 
—A partnership held capable of holding and 
transferring 2 possessory right to unsurveyed 
public land.—Neal vy. Kayser, Ariz., 100 Pac. 439. 

96. Railroads—Crossing.—A traveler who 
attempts to cross a railroad track without look- 
ing and listening is guilty of contributory neg- 
ligence precluding recovery for injuries sus- 
tained.—St. Louis, I. M. & S. Ry. Co. v. Garner, 
Ark., 117 S. W. 763. 

97. Dog.—That a dog killed by defendant 
railroad was not assessed did not prove that it 
had no value, especially in view of undisputed 
evidence that it was valuable.—El Dorado & B. 
Ry. Co. v. Knox, Ark., 117 S. W. 779. 

98. Reformation of Instruments—Pleading. 
—In an action to reform a written contract to 
make it conform to the intention of the parties, 
plaintiff must allege that the parties agreed to 
the terms of the contract sought to be estab- 
lished.—House v. McMullen, Cal., 100 Pac. 344. 

99. Sales—Offspring of Animal.—Under a 
sale of all the horses on a range bearing a Sel- 
ler’s brand, the buyer cannot claim a colt with- 
out any brand, which was the offspring of an 
animal bearing such brand, but which had been 

















sold to another person.—Graves v. Davenport, 
Colo., 100 Pac. 429. 
100. Severable Contract.—A contract for 





the sale of an itemized list of articles at sep- 
arate prices for each kind, and which protides 
that any article failing to give satisfaction ‘may 
be returned to the seller, to be repaired or re- 
placed, held a_ severable contract.—American 
Standard Jewelry Co. v. R. J. Hill & Son, Ark., 
117 S. W. 781. 

101. Set-Off and Counterclaim—Definition.— 
A set-off is a final demand growing out of an 
independent transaction, liquidated or unliqui- 





dated, not sounding in damages merely, sub- 
sisting between the parties at the commence- 
ment of the suit.—Theo. Poull & Co. v. Foy- 
Hays Const. Co., Ala., 48 So. 785. 

102. Taxation—Compulsory Payment.—When 
a tax is paid without compulsion, but with 
comprehension of its invalidity or means of 
knowing it, the liquidation is voluntary, pre- 
venting a recovery, theugh payment was made 


under protest—Johnson vy. Crook County, Or., 
100 Pac. 294. 
103. Lien.—Where holder of tax deed 





brings ejectment and is defeated, held, he is 
entitled to a lien for the taxes paid, though his 


deed is based on an irregular assessment.— 
Lewis Academy vy. Wilkinson, Kan., 100 Pac. 
510. 

104. Recitals in Tax Deed.—In absence of re- 





citals in a tax deed to the contrary, it is pre- 
sumed that the amount stated therein as the 
amount due was correct.—Hahn v. Hill Inv. Co., 
Kan., 100 Pac. 484. 

105. Sheriff's Sales.—Where a sheriff sells 
property for taxes and does not collect the pur- 
chase price, he is responsible therefor to the 
state and county.—Bailey v. Napier, Ky., 117 S. 
W. 948. 

106. Subrogation.—Where the grantee ofa 
purchaser of land at a tax sale was barred 
from recovering possession of the land by the 
adverse possession of other persons, held that 
he was entitled to be subrogated to the state’s 
lien upon the land for the taxes paid.—Patton 
v. Minor, Tex., 117 S. W. 920. 

107. Telegraphs and Telephones—Delivery of 
Message.—An instruction that a telephone com- 
pany was as a matter of law required to de- 
liver a message On the day it was received at 
the point of destination, though after office 
hours, held erroneous.—Western Union Tele- 
graph Co. y. Gillis, Ark., 117 S. W. 749. 

108. Trial—Instructions.—A party complain- 
ing of an instruction correct as far a® it goes, 
but not as full as might be desired, must pre- 
sent a special charge incorporating his view of 
the law on the subject.—Gray y. Phillips, Tex., 
117 Ss. W. 870. 

109. Misconduct of Jury.—To be available 
on review, evidence showing misconduct of the 
jury must be filed during the term.—Jarrett v. 
State, Tex., 117 S. W. 833. 

110. Trusts—Fiduciary Relation—In a suit 
to set aside certain conveyances, evidence of a 
fiduciary relationship between the parties is 
admissible under a general allegation of fraud. 
—Bleyer v. Bleyer, Mo., 117 S. W. 709. 

111. Waters and Water Courses—Prior Ap- 
plication.—Under the doctrine of appropriation 
of water, he who is first in time is first in right, 
and so long as he continues to apply the water 
to a beneficial use subsequent appropriators 
cannot deprive him of the rights his appropria- 
tion gives, either by diminishing the quantity, 
or deteriorating the quality.—Arizona Copper 
Co. v. Gillespie, Ariz., 100 Pac. 465. 

112. Wills.—Evidence as to testatrix’s men- 
tal condition and feeling towards her children 
four years before executing the will held ad- 
missible in a will contest.—In re Mason’s Will, 
Vt., 72 Atl. 329, 

113. Witnesses.—It is not allowed, on cross- 
examination, to represent the contents of a let- 
ter to a witness and ask whether he wrote it, 
without having first shown the letter to him 
and asked him whether he wrote it, and then 
offered it in evidence.—Kann v. Bennett, Pa., 
72 Atl. 342. 














